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FEDERAL-APPELLEE'S PETITION FOR REHEARING 
AND SUGGESTION OF REHEARING EN BANC 

Statement 

The federal appellees James T. Lynn, as Secretary of the 
Department of Housing and Urban Development (HUD) ; 
Joseph D. Monticoiolo, Actin>' Area Director of HTJD (New 
York); 8. William Green, Regional Administrator of HUD; 
HUD; Rogers C. B. Morton, as Secretary of the Department 
of the Interior (Interior); James A. Watt, aB Director of 
the Bureau of Outdoor Recreation (BOR) of Interior; and 
Interior (hercina.ier tüe “’ederal appellees”), hereby sug- 
gest pursuant to Rule 35, F.R.App.P., the appropriateness 
of a rehearing en barw following the decision of a panel 
of this Court dated June 2, 1975. This Court’s opinion 
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reversed the decision of the District Court (Polluck, «ƒ.) 
that appellant* did not have standing to sne the federal 
uppellees. The Court afflrmed as to appellee Tri-State 
Regional Planning Coniiuission and its Director. 

The federal uppellees suggest that a rehearing is appro- 
priate because of 1) the conflicts aniong the three opinions 
and 2) the conflict of the result with decisions of the 
Supreme Court, most recently stated in Warth v. Heldin, — 

U. 8. —, 43 U.S.L.W. 4906 (June 25, 1975). 

ARGUMENT 

The June 2 decision holds that minority residents of a 
particular community have standing to attack the grantiug 
of federal funds to another community (the Town of New 
Castle) with allegedly restrictive zoning practices although 
(1) they do not live, (2) they have never attempted to live, 
and (3) they have no plans to live in New Castle, on the 
claim that such grants permit the maintenance of a growing 
pattern of racial residential segregation. The plaintiiTs make 
no showing that the granting of the relief sought in the 
complaint would in any way alter the circumstances which 
led the June 2 panel of this Court to find that they were 
injured. It is suggested that the decision is directly con- 
trary to recent Supreme Court decisions in Warth v. Heldin, 
— U.8. —, 43 U.S.L.W. 4906 (June 25, 1975); United Staten 

V. Richardson, 418 U.8. 166 (1974) and Hchlesinger v. Re- 
h erristg Committee to Stop the War, 418 U.8. 208 (1974), 
as well as O’Shea v. Littleton, 414 U.8. 488 (1974); Litula 
R. S. v. Riehard D., 410 U.8. 614 (1973) and Siërra ('lui v. 
Marton, 405 U.8. 727 (1972), all of which emphasize the 
need for concrete “injury in fact” to maintain standing to 
siie. 

A rehearing en hane is merited here hoth to secure uni 
formity within the Second Circuit and because of the im¬ 
portante of the standing issue presented by this case, thus 
satisfying the requirements of Rule 35, F.R.App.P. 
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The decision herein involved three separate opinion*. 
ICiit lier than repeat oar full argument here, we note that 
the federal appellees rely on the oorrectness of their brief 
dated August 13, 1974, and the dissenting opinion of Judge 
Moore hereir.. 

We emphasize thnt no two judgee on the original panel 
ngreed on either the basis fpr standing or the relief to 
which plaintiffs may be entitled. Thus, Judge Oakes flnds 
a non-particularized injury to be sufficiënt for standing 
where one challenges administrative violations of statutory 
duties under Title VIII of the Fair Housing Act, akin to a 
private attorney-general suit, and seeks injunctivc relief 
restraining the grant of federal funds. Slip op. at 3897-99. 
Judge Gnrfein would hold that therc is standing under the 
Administrative Procedure Act, 5 U.S.C. 702, to raise the 
question of whether HUD failed to make inquiries iniplied 
Trom Title VIII duties. Slip op. at 3917-18. Further, Judge 
Gurfein agreed with Judge Moore that the coniplaint should 
l»e dismissed against defendant Tri-State Regio na 1 Planning 
Conimission for lack of standing. In discussing “injury in 
faet”,* Judge Oakes concedes that if this action were solely 
aguinst the Town of New Castle, standing would be pre- 
eluded by the Second Circuit’s opinion in Warth v. Heldin, 
495 F.2d 1187 (2d Cir. 1974), Slip op. at 3897. And thus, 
while f.nding no more concrete injury is required where 
there is a statute (Title VIII) on which the suit is based, 
Judge Oakes’ position would allow plaintiffs to attack in- 
direetly what they could not under Warth attack directly. 

Judge Oakes goes on to distinguish »S 'chlcaiuycr and 
O’Hhea on the unusual basis that in those cases: 

“standing was denied to plaintiffs bringing constitu- 
tional challenges to statutes since they contain an 

* The Government had conceded that plaintiffs were within the 
zone of interests of Title VIII, and we do not seek revicw of Judge 
Oakes’ opinion in this regard. 






underlying, if not artieulated, minor premin** thui 
Congres» cannot enact a statute couferring standing 
to bring a constitutional challenge. See Monaghan, 
Constitutional Adjudication: The Who and When, 
82 Yale L. J. 1363, 1380-83 (1973). But where 
Congres» lias creuted a dnty, Congres» can deelare 
that anyoue aggrieved can enforce the corollary 
right.” Slip op. at 3899. 

This attempt to distingnish the controlling Supreme Court 
cases must, we believe, fail. Those cases reaftirm the require- 
ment of concrete injury in fact as set forth in Siërra Club, 
which arose under the Administrative Procedure Act. Fur- 
ther, O’&hca v. Littleton, supra, gpecifically holds that the 
principle as to concrete injury is the same where statutory 
issues are raised. 414 U.S. at 493 n.2, 494. 

More importantly, Judge Oakes failed to consider the 
aspect of injury in fact which was emphasized by the 
Supreme Court in its afïirmance of Warth v. Heldin, supra, 
i.e., the requirement of Article III of the Constitution that 
the relief sought would reniove or in some way alleviate the 
harin which constitutes the injury. Plaintiffs herein nave 
made no showing, could make no showing, that the review 
of the Title VIII enforeement indicies of the defendant 
agencies or even the enjoining of the two grants would in 
any way alleviate the housing problems which they en- 
eounter. Rather, Justice Powell could have lieen describing 
plaintiffs herein when he wrote of petitioners in Warth v. 
Seldin, supra at 4910: 

“Indeed, petitioneF» description of their individual 
financial situations and housing needs suggest pre- 
cisely the contrary [of the proposition that they 
would be benefited by the relief sought]—that their 
inability to reside in Penfleld is the consequence of 
the economie» of the area housing market, rather 
than of respondent»’ assertedly iliegal acts.” 





Tht* uttempt in the “majority” opinion to unalogize this 
raat* to United Statet v. SCRAP, 412 U.S. 669 (1973) must 
also fail. As Jndge Moore noted, slip. op. at 3912, 3915, 
SCRAP was an environniental case and has been subsequent- 
ly restricted by the Supreme Court. 

Although Judge Oakes does not flnd standing “on the 
basis that [plaintiffs] have a sufficiënt connection with the 
coininiinity to or for the benefit of which the grants are 
made” he finds standing because the grants here “made to 
a [«/c] urban coinmunity, or one that is satellite to a metro- 
politan area of which appellants are residents” are related 
to housing or urban development. Slip op. at 3899-3900. 
If the lack of a sufficiënt connection between plaintiffs and 
New ('astle were irrelevant, then this decision would allow 
plaintiffs to attack a HUD or DOR grant anywhere in the 
country, a result elearly nntagonistic to any sense of 
“case or controversy.” On the other hand, if standing 
depends on the physical proximity of plaintiffs to the 
grantee town, then the case shonld be controlled by Judge 
Oakes’ own flnding of lack of sufficiënt “connection,” and 
the Second Circuits reasoning in Warth, recently afflrmed 
by the Supreme Court 

Judge Gurfein similarly states: “Although the question 
is ciose, minority people fairly near the geographical area 
in vol veil may be deemed ‘aggrieved’ by the "gency inaction.” 
Slip op. at 3918-19. (Emphasis added.) We contend that 
the injury in fact requirement in order to be “aggrieved” is 
iio different under the Administrative Procedure Act than 
ander the more general standing situation. See Siërra Club, 
Hupra. Consequently, the reasoning in Warth should be 
persuasive regardless of the jurisdictional basis for the 
action or the statute involved. 


Judge Gurfein’a opioion raises aeveral other questions 
whicb the Government auggeata are appropriate for a 
rehearing en bano. He atates: 

“In caaea raiaing iaauea of diacrimination, aa well 
aa environmental conaiderationa, all that conferring 
atanding under the Adminiatrative Procedure Act 
doea ia to let an Article III case or controveray be 
heard within the aharp adversity required,” Slip op. 
at 3919. 

Firat, auch a holding would reverae the proceaa dictatcd by 
the Supreme Court for de'ermining atanding. The caaea 
from Baker v. Carr, 369 U.S. 186 (1969) to Schleeinger all 
hold that if one haa aufficient adversity, there will then be 
atanding, and not that the conferring of standing reaulta in 
aufficient adversity. Further, we flnd no precedent for 
holding that atanding Bhould be ao liberally conatrned in 
the civil righta area. We aee no basia for ao eroding the 
Supreme Court’a poaition on atanding, and indeed the 
Second Circuit’s deciaion in Warth, involving restrictive 
zoning, is contrary to this position. 

.Judge Gurfein would deny standing aa againat defeudant 
Tri-State Regional Planning Commisaion, on the following 
basis: 

“To allow every denial of ariea aigniflcance to be 
reviewed by the courts, particularly at the inBtance 
of persons as remote from area conmderationa aa these 
plaintiffs, would nmply invite a plethora of auita with 
a grave question of the ultimate judicial competence 
to aolve tbem. Whether a sewer pipe in a town is u 
concern of a large area need not be litigated in the 
context of racial diacriuraation.’’ Slip op. at 3920. 

We agree with this analysis, but feel that the aame au- 
ulyaia must reault in a lack of standing as to the federal 
defendants. 
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It is suggested thnt the criteria for an en banr reheariiig 
are ail met in this case. In dissenting front a denial of au 
cm Im'mc KUggestion in Eisen v. Carlisle «t Jacquet in. 47!) F.2d 
1020, 1021-26 (2d Cir. 1973) Jndge Oakes listed the follow- 
ing factors: (1) the case is extremely important and vitally 
aflfects class actions (particuiarly civil rights actions here) 
affecting large numbers of citizcns; (2) the panel reaches a 
doubtfnl result; (3) the Rfipreme Court has nrged that. the 
cm banc procedure be used; (4) there are no compelling 
reuHons for not hearing the case en banc. The judges who 
voted against en banc reconsideration in Eisen did so 
because of their confidence that the Supreme Court would 
grant certioreri, see 479 F.2d at 1020-21, a factor which 
is not as ckar here given the plethora of Rupreme Court 
cases on standing already considered in recent years which 
would uppear to have determiued the issues on this case and 
the extensive discussion of standing in the recent Warth 
deeision. 

Hecause of the importance of the deeision, the doubtfnl 
result of the three opinions, the lack of clarity as to basis 
of standing or scope of relief herein, and the conflicting law 
in the Circuit as aflirmed by the 8upreme Court in Warth, 
we urge that the Court approve the suggestion of a rehearing 
en banc. 

Dated: New York, New York 
July 7, 1976 

Respectfully submitted, 

Paix J. Curban, 

United States Attomey for the 
Southern District of Neic York, 
Attomey for Federal Defendants- 
Appellees. 

V. Pamela Davir, 

Steven .1. Gearsman, 

Assistant United States Attomeys, 

Of Counsel 
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